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REMARKABLE TRIALS. 


CIRCUMSTANCIAL EVIDENCE. 
Jamieson’s Case. 


Tue sentiment, which armed the hand 
of the assassin who perpetrated the act 
we are about to narrate, does not usually 
produce so deplorable a result; it was 
envy in its most hideous form. 

An old lady, named Breen, living at 
Loftw Hall, in the county of Wexford, 
had an old and favorite servant, who had 
been in her employment for about nine 
years, and who enjoyed her entire confi- 
dence. Mrs. Breen was left a widow early 
in life with five children, the eldest of 
which had been sent to college, where he 
remained until the age of eighteen, when 
his mother recalled him, in order that he 
might serve as a protector to his~ brother 
and sisters. Jamieson, the old servant, 
who was very blunt, and had acquired 
great ascendancy over his mistress, who 
usually yielded to his opinions, took the 
liberty of remonstrating against her reso- 
lution to recall her sun; but contrary to 
custom, nothing that he could say did 
change her determination. 

As soon as Walter, for this was the 
name of the young man, was fairly installed 
in the house of his mother, he abandoned 
himself without reserve to the pleasure of 
acting as master. He took the greatest 
delight in commanding every body about 
the house, and he was watchful in seeing 
all his orders strictly executed. His con- 
duct was evidently the freak of a student, 
and nothing but childish amusement; but 
Jamieson thought otherwise; and viewed 
every action of the son of his mistress, as 
a studied effort to humiliate him, and from 
this time he meditated on the means of 
Tevenge. 

Every thing however went on tolerably 
smoothly for some time ; with the excep- 


tion of some vivacity, on the part of — 
it 





ter, and some sharp replies on the part of 
Jamieson, who from day to day became 
more gloomy; until at last the. peaceful 
house of the widow, was disturbed by fre- 
quent quarrels and altercations. 

One day in a quarrel, even more violent 
than usual, Walter cried out: “I am tired 
of living under the same roof with an inso- 
lent servant, who braves me on every occa- 
sion; but my resolution is taken and 1 do 
not intend to change it. You will there- 
fore take notice, that I allow you one month 
to find another place, because you must 
quit this house, and you know, that my 
will is also that of my mother.” 

This scene took place in the garden ad- 
joining the house, and was witnessed by 
no one except a peasant, who was walking 
on the road, and who, having been attracted 
by the altercation, had seen and heard 
every thing, sheltered by the shrubbery 
and without being seen. It is probable 
that Walter, after the first movement of 
his anger had passed away, regretted his 
impetuosity ; aud it is certain that he never 
spoke to his mother to drive away Jamie- 
son ; but, on the contrary, seemed to avoid 
every thing which could involve him ina 
quarrel with the latter; probably with a 
view to show him, that he had no inten- 
tion toexecute his menace. This change 
in the conduct of Walter did not however 
appease the anger of Jamieson. 

About eight days afterwards, Jamieson 
leaves his bed a little after midnight, and 
barefooted, and without any other clothing 
than his shirt, ascends to the room of 
Walter, who slept in the same bed with 
his brother, on the floor above. When 
there, he approaches stealthily the bedside 
of the two brothers, and raising his lantern 
so as to be able to select his victim, extin- 
guishes the light, and then drives a shoe- 
maker’s awl into the head of Walter. At 

the dawn of day young Octavius awoke, 
and felt himself chilled by a piercing cold, he 
carries his hand mechanically to his breast. 
where he encounters the arm of his brother, 
which was livid and covered with blood, 
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At this sight, he utters a piercing cry, 
jumps out of the bed and runsto the room 
of Jamieson. The latter slept, or feigned 
to sleep; on being called, he rubbed his 
eyes, yawned and asked, in a peevish voice, 
what is wanted ? When this was explained 
to him, he dressed himself slowly, and 
with apparent reluctance. But as soon as 
he had entered the room, and seen Walter 
extended motionless, he told Octavius, 
that his brother had swooned, and that he 
ought immediately to call his mother. 
When Mrs. Breen appeared bathed in 
tears, and exclaiming that her son had been 
murdered; Jamieson said, that it was im- 
possible ; that he slept too near not to have 
heard the assassins; that besides, he had 
himself taken the precaution to shut all the 
doors and windows in the evening. He 
then coolly raised the covering of the bed, 
and pointed out a small streak of blood, 
which was seen on the pillow, and tried to 
persuade her, that her son had died of a 
hemorrhage, which no doubt proceeded 
from the rupture of some internal blood 
vessel. Mrs. Breen, still preserving some 
hope that her child was not dead, send for 
a physician, who arrives immediately ; and 
who, as soon as he casts his eyes on the 
body of Walter, declares, that he has 
been murdered. Jamieson, on the contra- 
ry, insists, that as his young master was 
very plethoric, he is sure, that he must 
have ruptured some blood-vessel while 
coughing. 

The doctor, in order to prove the truth 
of his assertion, caused some water to be 
brought and sent for the coroner, in whose 
presence he washed the whole body, and 
soon discovered, on the head, a hole of the 
size of an ordinary pin, through which the 
blood escaped with great difficulty, and 
which could only have been made with the 
aid of some sharp instrument, which had 
penetrated into the brain to a depth of 
about three inches. Jamieson was not 
suspected at first, but when he was called 
for the purpose of giving some explana- 
tions, it was discovered that he had left the 
house, and carried away money and jewels 
to an amount of about forty pounds ster- 
ling. The magistrates of Arthurstown, in 
which direction it was supposed he had 
fled, sent all their officers in pursuit of 
him; but in spite of their researches and 
activity they were unable to find him till 
more than two days afterwards, when he 








was discovered concealed in a haystack, in 
one of the islands near Ballmsaw. 

This cause came on to be tried at the 
Wexford Assizes, on the 24th August, 
1833, when fourteen witnesses appeared, 
among which were Mrs. Breen and her 
children, all in deep mourning. 

The accused was a man about 50 years 
old, with small eyes deeply set in the head, 
When he regarded the jury, his eyes ex- 
nibited an unusual brilliancy, which gave a 
repulsive expression to the whole counte- 
nance. His hair was of a sandy color and 
his features vulgar. 

He showed much presence of mind in 
replying to the questions asked him by the 
judge ; but turned away his head, on see- 
ing a table, on which were exposed a 
bloody shirt and an awl, the mute testimo. 
nies of his guilt. 

Among the testimony offered the follow- 
ing was the most interesting, viz: that of 
the young Octavius, aged about thirteen 
years, who gave in his deposition, fre- 
quently interrupted by sobs, to the fullow- 
ing effect: “ When I awoke on Tuesday 
morning, | felt a dreadful weight on my 
breast, which oppressed me. 1 wanted to 
rise, but this weight seemed to prevent it; 
I extended my hand and encountered that 
of Walter, which was colder than marble. 
I was surprised and looked at him, he was 
motionless. Uneasy and alarmed, I did 
not know why, I looked at him again, and 
all at once I saw blood on his shoulder and 
neck. I took hold of his arm and shook 
it violently. Brother! brother! cried I, 
awake then; you are bleeding. But 
he didnot awake, I called him, and he did 
not answer. More and more uneasy, I 
leaned over him: his cheeks were pale, so 
pale that I shall never forget it; I kissed 
him, but the kiss chilled my lips and made 
me shiver with cold from head to foot.” 

* * * * 

Q. What did you do next? 

A. “Ido not know; but, I believe, I 
was afraid. I remained for some time 
without stirring, and then suddenly jumped 
out of bed without daring to look behind 
me, and went to tell Jamieson, who tarried 
a long time before he would follow me.” 

Doctor Hewetson declared, that he ex- 
amined the wound of the deceased with 
great attention; and that it must have 
been inflicted by some one who had pretty 
correct notions of the interior structure of 
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the human body. The weapon had been 
driven into the cerebellum and death must 
have followed instantly. 

The accused pleaded not guilty, and did 
not attempt to contradict the testimony, 
which, though circumstantial, was conclu- 
sive. 

After a short deliberation, the jury found 
him guilty of murder accompanied with 
theft, and he was executed on the 31st of 
August following. 





THE LAW OF JOINT STOCK 
COMPANIES. 


MAKING CALLS. 


In a recent number we adverted to the 
case of making calls, we find the following 
case which fully confirms the couclusions 
to which we then came. 

The Sheffield and Manchester Railway 
Act, 7 W. 4, c. 21, by s. 115, empowered 
the directors from time to time to make 
such calls from the proprietors on their re- 
spective shares, as they from time to time 
should find necessary, so that no call should 
exceed $10 on each share, and that there 
should be an interval of three calendar 
months between each successive call, and 
twenty-one days notice should be given of 
every such call by advertisement in the 
local newspapers; and the proprietors 
were thereby required to pay the calls on 
their shares to such person, at such time, 
at such place, and in such manner as the 
directors should from time to time direct 
or appoint. The directors made a resolu- 
tion fora call specifying therein the amount 
of the call and the day of payment, but 
not the place where, or the person tv whom 
the payment was to be made; but a no- 
tice of that call subsequently inserted in 
the local newspapers, according to the di- 
rections of the act specified all those mat- 
ters. In an action for the amount of such 
call, against a party who was a proprietor 
at the date of the resolution, of the notice 
and of the day appointed for payment, it 
not appearing that there was any change 
in the directory during that inverval: 
—Held, that the call was properly 
made. By another resolution, made on 
the 13th of March, the directors resolved 
that a call of £5 should be made on the 





30th of March instant, to be paid on the 
Ist of May :—Held, that the call was not 
invalid because the resolution was pros- 
pective. Some of the directors by whom 
the resolution for the calls were made, 
were members of a banking company, who 
were the bankers and treasurers of the 
Railway Company, and as such, received 
and gave receipts for calls, and paid cheques 
drawn by the directors, &c. A clause of 
the act of parliament (s. 150) enacted, that 
no person concerned or interested in any 
contract with the company, should be ca- 
pable of being chosen a director, and that 
if a director shuuld directly or indirectly 
be concerned in any contract with the 
company, he should thereupon be imme- 
diately, and was thereby discharged from 
the direction :—Held, that this clause ap- 
plied only to contracts made with the com- 
pany in prosecution of its enterprise, and 
did not disqualify the directors above men- 
tioned. Another clause, (§ 159) directed 
that the orders and proceedings of the di- 
rectors should be entered in a book, and 
signed by the chairman of the meeting, 
and enacted, that when so entered and 
signed, they should be deemed originals, 
and be read in evidence without proof of 
the persons making or entering them being 
directors, or of the signature of the chair- 
man :—Held, that a book of proceedings 
purporting to be signed “ W.S. deputy 
chairman,” was evidenced per se, without 
proof that W.S. was in fact deputy chair- 
man, or as such presided at the meeting. 
A transfer of railway shares from an origi- 
nal subscriber to the undertaking, made 
before the formation of a register of pro- 
| prietors pursuant to the act, but after the 
| passing of the act of parliament is good, 
| although the transfer be never registered 
| asa proprietor. Where act required such 

transfer to be by deed, and a transfer of 

shares was executed by a seller, with a 

blank fur the purchaser’s name, and stating 
| the consideration untruly, but the pur- 
| chaser afterwards signed and transmitted 
| to the company in pursuance of the act, a 
| proxy paper describing him as the proprie- 
tor of the shares :—Held, in an action by 
the company against him for calls on such 
shares, that he was precluded from dispu- 
ting the validity of the transfer. The 
Sheffield and Manchester Railway Compa- 
ny vy. Woodcock, 7 M. & W. 574. 
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The United States v. Five Cases of Cloth and Three do. of Cassimere. 








U. S. DISTRICT COURT. 





U. 8S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Betts. 


Tue Unitrep States v. Five Cases or 
CLorH AND THREE DITTO OF CAssIMERE, 
Wiutiiam BroapBent, Ciaimant.— Oct. 
5, 1842. 


NEW TRIAL.—VERDICT AGAINST EVIDENCE. 


Where a verdict was rendered turning upon the credi- 
bility of the witnesses, and it appeared that at the 
trial all the evidence was fully and fairly before 
the jury, and that they had been charged that the 
consideration of the credibility of the testimony 
belonged exclusively to them, the court refused to 
grant a new trial. It is only in cases imputing 
gross inattention, prejudice, or misconduct on the 
part of ajury that the court will interfere to disturb 
their verdict. 


Tus was a motion for a new trial on 
a case made by the defendant, and was 
submitted on written points—the circum- 
stances of the case, and the point upon 
which his Honor’s opinion was sought, 
sufficiently appear in the adjudication, 

S. Cambreleng, for the defendant. 

O. Hoffman, tor the United States. 

Berts, J. — The defendant applies 
upon a case made, to set aside the verdict 
rendered in this cause, and fur a new 
trial because the verdict is against evi- 
dence. 

I am satisfied from a reperusal of the 
proofs, that if the testimony is entitled to 
full credit, the verdict is clearly against 
the weight of evidence, and ought for that 
cause to be set aside. (Kohmv. N. Am. 
Ins. Co,, 1 Wash. C. R., 123; Judiciary 
Act, Sept. 24, 1789, § 17. 

It appears to me also that there is no 
proof in the case which could shake my 
faith in the witnesses for the claimant, and 
had it been submitted to my judgment 
as matter of fact, I should have found for 
him. 

With this distinct statement of the 
position of the case, the point arises for 
decision whether the court is called upon 
or can properly interfere to disturb the 
finding of the jury. 

The gist of the information was that 
the goods were undervalued upon the 
inyoices, with intent to evade or defraud 
the revenue. 











In reply to the testimony on the part of 


the United States, the claimant offered ~ 


evidence to prove that he purchased the 
goods in England, and that they were 
charged on the invoices at the actual cost 
prices, and also that they were invoiced 
at their true market value abroad. 

The vendors of the goods were ex. 
amined on commission, and testified that 
they sold the goods to the claimant at the 
prices stated in the invoices, and that he 
was the bona fide purchaser and owner of 
them. 

Each of these witnesses also swore the 
goods were charged at their true market 
value, and that like goods at the time 
could have been purchased at the same 
places at these prices. 

Testimony was presented to the jury, on 
the other hand, to show that the goods 
were very greatly below the foreign mar- 
ket value, and a witness called by the 
claimant, although he rated the goods 
much lower than the public appraiser, 
yet examining them two years after they 
were exported, appraised the market va- 
lue at the time of their purchase at 19 
per cent.above the invoices. 

The points submitted to the jury were, 
whether the testimony established the 
cost prices of the goods, and they were 
charged by the court that if the goods 
were actually purchased by the claimant 
at the invoice prices, then they could not 
be condemned, whether that price cor- 
responded with the market value or not. 

So also the charge was explicit, that if 
the goods were invoiced at their fair mar- 
ket value, the claimant would be entitled 
to a verdict, unless the government 
proved they had been purchased at 
higher prices; and the jury were in- 
structed that the testimony on the part of 
the claimant taken on the spot where the 
transactions occurred being direct and ex- 
plicit on both points in his favor, entitled 
him to a verdict if the witnesses were be- 
lieved. 

The decision of the jury turned then 
upon the credibility of the witnesses 
swearing directly for the claimant, and 
that point was given to the consideration 
of the jury as belonging exclusively to 
them, with the instruction that the depo- 
sitions were to be read and received with 
like effect as if the witnesses had made 
the same statement in open court. 

No exception is taken to the charge of 
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the court, and the single question is, whe- 
ther the court, upon its own judgment of 
the bearing and credibility of the testimo- 
ny, will set aside the decision of the jury 
upon that very point. 

The courts have proceeded with great 
caution in granting new trials upon alle- 
gations that the verdicts are without or 
contrary to evidence, or against its weight. 

It will not be done because the case is 
a hard one, (3 Burr. 1306,) nor that the 
verdict is contrary to the inclination of the 
court, (2 Binney, 495; 4 M. & S. 192 ;) or 
opinion of the judge who tried the cause, 
(3J. R.271; 3 Taunt. 232; 5 Mass. 353 ; 
4 Dall. 389; 3 Wash. C. R. 58; 3 Binney, 
317;) nor that it is against the weight of 
evidence, unless manifestly and palpably 
so. (4 Cow. R. 426.) 

The adherence to the finding of the jury 
in actions of a penal character, or where 
the question depends on the credit of wit- 
nesses, is still more strict, and the verdict 
will not be disturbed except in some very 
extraordinary case, importing gross inatten- 
tion, prejudice, or misconduct on the part 
of the jury. (2 Binn. 495; Grah. on New 
Trials, 394; 1 Gilp. 389.) 

The witnesses, whose testimony was at- 
tempted to be impugned, had sworn di- 
rectly to two classes of facts, the sale prices 
of goods, and their market value. 

Evidence tending to contradict these 
witnesses as tu the latter fact, was submit- 
ted to the jury, and if the jury were satis- 
fied, that fact was not correctly given. 
Their testimony upon the other point 
might also be reasonably placed in doubt. 

At all events, it was legitimate means of 
impeachment, and courts must defer to the 
opinions of juries in matters of fact appro- 
priately within their province to decide. 

There is no palpable and flagrant disre- 
gard of evidence in this case, evincing any 
prepossession or prejudice on the minds 
of the jury; it is at most only allowing 
in their estimate of the credibility of wit- 
nesses a greater influence to contradictory 
testimony than the court might have been 
inclined to give.. The law, however, sup- 
poses the jury the more competent tribu- 
nal to adjust and dispose of that matter, 
and I am not inclined to introduce a new 
rule of adjudication on this point and as- 
sume the right to review the finding of a 
jury on the single question of the credit 
of witnesses, when all the evidence, bear- 
ing upon the inquiry, was fully and fairly 





before them, and they were charged to find 
their verdict according to their belief or 
disbelief of the witnesses. 

New trial denied. 





SUPERIOR COURT. 





Before the Hon. Samvet Jones, C. J., and 
Judges Oakiey and VANDERPOEL. 


ELMeEnNDorF v. Ewen. 


NEGLIGENCE—NONSUIT— ORDINANCES OF CORPORATION 
OF NEW-YORK. 


In a suit to recover damages for neglect in removing 
a public sewer, whereby the water flowed into the 
cellar of the defendant. ‘The defendant justified, 
that under the ordinances of the corporation of the 
city of New-York, directing the work to be done, he 
wasa mere agent of the corporation, and not charge- 
able with neglect in performing the work, and fh 
plaintiff was thereupon nonsnited. On the part of 
the plaintiff it was then urged that the ordinances 
were irregular—thut they were passed by the Com- 
mon Council elected in April, 1835. and after the 
Common Council elected in April, 1836, were enti- 
tled to be sworn into office; also that when the vote 
was taken in relation to passing the ordinance the 
ayes and noes were not called, and that the ordi- 
nances were not presented duly certified to the 
mayor. On motion to set aside the nonsuit :—Held, 
that the plaintiff was properly nonsuited, that the 
Old Board continued in existence until an actual 
chance of officers, and were bound to act until the 
new buard was sworn in ; also, that although the 
calling the ayes and noes in taking the vote and the 
publication thereof is directed to be done by the 
charter, the urdinances do not become void by 
omitting so to do:—Held, also, that the vote may 
be taken proforma where all are unanimous :— 
Held, also, that the mayor can give his sanction to 
an act passed by a preceding Common Council. 


Tuts was an action on the case to re- 
cover damages in consequence of the de-~ 
fendants removing the public sewer con- 
structed in Chapel-street, and the fillin 
up and changing the grade in Chapel | 
North Moore streets, by which the plain- 
tiff’s premises on the corner of Chapel and 
North Moore streets were injured in con- 
sequence of the waters flowing in upon 
his premises. The defendant justified 
under certain ordinances of the Common 
Council. At the trial, before Tallmadge, 
J., in October, 1242, it appeared that the 
plaintiff resided at the corner of Chapel 
and North Moore streets, and had resided 
there for six or seven years; that in 1836, 
the old sewerin Chapel-street was removed 
and a new one built over it, which was 
raised some two or three inches ; that after 
the new sewer was built the water inun- 
dated the houses on the street; that there 
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were no complaints ever made by the 
owners of property in Chapel-street of the 
old sewer, and that the plaintiff’s premises 
had sustained damage to the amount of six 
or seven hundred dollars. Italso appeared 
that John Sheppard, one of the plaintiff's 
witnesses, inspected the sewer; that he 


| 


sent for Ewen and told him it was wrong | 


to take up the old sewer, it was good 


enough; that defendant replied, the plans | 
_on the day the new boards were sworn in; 


were so, the contract was so, and so it 


must be, and that he directed the men to | 
_of May, 1836, to the 10th of May, the 


go on with their work. The defendant’s 
counsel read in evidence the sixteenth sec- 
tion of the Montgomery charter of the city 
of New-York, and the original ordinances 
for the regrading of Chapel-street, and 
for the construction of the sewer therein, 
and the covers in which the same were en- 
veloped ; and evidence was adduced that 
the bottom of the sewer was sunken in 
some places; that there was some stand- 


ing water and deposits of mud in the sew- | 
er; that the plaintiff's premises were part | 
of the Lispenard Meadows, and that the | 
sewer was settled on both sides of the | 


plaintiff’s premises. The learned judge, 
however, intimated that the cause would 
turn upon the validity of the ordinances 
of the corporation under which the de- 
fendant’s justified, and asked the counsel 
for the plaintiff what were their objections. 
The plaintiff's counsel, thereupon, stated 
the following objections: That the ordi- 
nances were passed by the Common Coun- 
cil elected on the second Tuesday of 
April, 1835, and after the Common Council 
elected on the second Tuesday of April, 
1836, were entitled by law to be sworn 
into office and to act as such; that when 
the vote was taken in relation to passing 
the ordinances the ayes and noes were not 
called, and that the ordinances were not 
presented duly certified to the mayor of 
the city of New-York, for his approbation, 
nor did the mayor sign the ordinances. 
The plaintiff’s counsel then produced as 
evidence the deputy clerk of the Board of 
Aldermen, who produced a book of manu- 
script proceedings of the Board of Alder- 
men, commencing in March, 1835, by | 
which it appeared that the ordinances pro- | 
duced by the defendant were passed by | 
the two boards on the 10th of May, 1836 ; | 
that the boards elected in and for the year, | 
1835, passed these ordinances and that they 
were passed on the same day and before | 
the new board was sworn into office. It ' 





also appeared that the board elected on 
the second Tuesday of April, 1836, were 
sworn into office on the 10th of May, 1836; 
that in passing the ordinances, or in taking 
the vote thereto, the ayes and noes were 
not called; that the new board did not 
transact any business till after the 10th of 
May, 1836; that it was the custom of the 
old board to act until the new board was 
sworn into office, and to transact business 


that the old board adjourned from the 9th 


day for swearing in the new board, and 
that the old board transacted business until 
the new board was sworn in. 

At the suggestion of the learned judge 
it was agreed that a nonsuit should be en- 
tered against the plaintiff, with leave to 
them to apply upon a case to be made to 
set it aside. The case now came on for 
argument. 

George Wood and Richard Mott ap. 
peared for the plaintiff; the learned 
counsel relied on the following points :— 

I. That the ordinances of the Common 
Council, as set forth in the case, are in- 
operative and void. 

Ist. That they were passed by the 
old boards at a time when the terms of 
office of the members composing them 
had expired. The members of the new 
board being then entitled by law to be 
sworn in office. 

2d. That the law does not allow a day 
to be cut up into fractions, and to have 
two boards, the old and new sitting and 
acting on the same day. 

3d. Because the members did not vote 
by ayes and noes in passing said ordi- 
nances. 

4th. That that mode of voting was po- 
sitively prescribed by statute in order to 
give full publicity to the proceedings, and 
to the views and votes of the different 
members thereupon, and thereby to secure 
greater caution and deliberation in voting, 
and to guard against corruption and undue 
influence upon the members practised by 
persons privately interested in carrying 
such ordinances against the public interest, 
or to the detriment of individuals owning 
property affected by them. 

5th, That to construe such an impor- 
tant requirement of the charter to be 
merely piREcToRY would render it wholly 
inoperative, and substitute an entirely dif- 
ferent mode of voting, and deprive the 
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owners of property affected by such ordi- 
nances of the sanction and safeguard which 
this provision of the charter was designed 
to give them. 

6th. Because the ordinances were not 
presented duly certified to the mayor for 
his approbation, nor did he sign the ordi- 
nances. 

7th. That the loose mode of signing 
an approval on a paper separate and de- 
tached from the ordinances cannot, in any 
just sense, be construed to be such a sign- 
ing of the ordinances as was desigued by 
the charter. 

II. That the tendency of these subordi- 
nate corporations is to transcend the pow- 
ers given to them, and limited by their 
charter, and the security of persons and 
property require, and the practice of the 
courts has been not to encourage these en- 
croachmeuts, but to restrain them. 

III. That the justice erred in not di- 
recting the jury that said ordinances were 
inoperative and void. 

The following cases were referred to 
in the course of the argument by the 
learned gentleman:—Little v. Lee, 5 Johns. 
R. 112; Cobin v. Hopkins, 4 Wend. 577; 
Griswall v. Sedgwick, 1 Wend. 126; Plumb 
v. M‘Crea, 12 Johns. 491, 8 Wend. 129; 
Strong v. Smith, 3 Cai. 161; Boles v. Pur- 
vis, 1 Blk. 1028 ; Robinson v. Raley, 1 Burr. 
316, 13 Johns. 444. 

Peter A. Cowdrey, for the defendant, 
relied on the following points : 

I. That the defendant has made out 
his justification as pleaded. ‘That the 
ordinances of the corporation are valid on 
their face. 

11. That the plaintiff, under the replica- 
tion, cannot controvert the validity of the 
proceedings of the Common Council. 

111. That the proceedings of the Com- 
mon Council were valid. 

IV. That the Common Council, having 
jurisdiction over the subject matter of the 
improvement of Chapel-street, the validity 
of their proceedings cannot be questioned 
collaterally in this suit, but only on certio- 
rari. 

The following cases were referred to by 
the learned counsel :—Henderson v. Brown, 
1 Caines’ R. 91; Suydam & Wyckoff v. 
Keys, 13 Johns. R. 444; Van Wormer v. 
Mayor of Alb. 15 Wend. 262; King v. 
Stow, 6 J. Ch. R. 329; Elmendorf’ v. | 


Turnpike Rail Road Co. 2 Hill, 629; 
Wiggins v. Corporation, 25 Wend. 694. 
Per Curtam.—This is an action to re- 
cover damages in consequence of the con- 
struction of a sewer in Chapel-street, 
whereby the water flowed into the cellar 
of the plaintiff. On the part of the de- 
fendant it was said, that there were cer- 
tain ordinances of the Corporation direct- 
ing the work to be dene, and that he was 
the mere agent of the Corporation, and 
not chargeable with neglect in the mode of 
performing the work, and the plaintiff, 
when the case was on trial, was, on that 
ground, non-suited. It is now said that 
that ordinance was irregular and invalid, 
and afforded the defendant no justification. 
The objections against the ordinance 
are, that the yeas and nays were not taken 
and published according to the charter, and 
also that the board which passed the or- 
dinance passed it on the second Tuesday 
of May, and it is said their office had ex- 
pired the day before. It is also said, that 
the mayor did not sign the ordinance for 
five or six days after the second Tuesday 
in May, when the board which passed it 
was out of office. If any of those objec- 
tions was right, then the nonsuit was 
wrong. Calling the yeas and nays and 
the publication are directed to be done, 
but the ordinance is not rendered void by 
the charter of the city, if these circum- 
stances are omitted; and it may be a 
question, whether it is necessary to call the 
yeas and nays except where there is a di- 
vision of opinion, as it seems necessary to 
take the vote pro forma, where all are 
unanimous. But however that may be, it 
is vot of such vital importance that the 
omission of it renders the ordinance void, 
so that the officer acting under it, is capa- 
ble of excusing himself for obeying it. 
The same thing may be said as to the 
board passing it after their term is said to 
have expired. It is material to observe, 
that the Corporation cannot at any time be 


| in a state of interrupted existence, as when 





one board goes out another must come in, 
and the reasonable construction of the 
charter is, that the old board continues in 
existence until an actual change of officers 
takes place, and can and must act, when 
necessary, until the new board are,sworn 
in. And this ordinance being passed be- 
fore the new board was qualified, the act 


Mayor, 25 Wend. 694; Dater v. Troy i was valid. And as to the approval of the 
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mayor not taking place until some days 
after its being passed by the Common 
Council, we see no objection to the new 
mayor giving his sanction to an act passed 
by a preceding Common Council. The 
nonsuit was, therefore, right, and the mo- 
tion to set it aside is denied. 








COURT OF COMMON PLEAS 





Before the Hon. M. Unsnoerrer, and 
Judges Incranam and Inauis. 


Many v. Dissrow. 


EVIDENCE— PLEADING. 


In an action on a promissory note endorsee against 
maker, where it appeared in evidence that the note 
had been artfully obtained by the debtor of the 
maker under the pretence of raising money for him, 
who never returned the note or produced the money: 
Held, that such evidence was sufficient to enable 
the defendant to call upon the plaintiff to show his 
title thereto :— Held, also, that such avefence is ad- 
missible under the plea of the general issue. 


AssUMPSIT on a promissory note for 
$108 made by the defendant payable four 
months after date to.G. B. Boyle or order, 
and endorsed by G. B. Boyle and Charles 
Oakley. A copy of the note was endorsed 
on the declaration, and there noticed as 
the bill of particulars or only cause of ac- 
tion of the plaintiff. Plea: general issue. 
At the trial before Mr. Justice Inglis, in 
November, 1842, it appeared from the evi- 
dence of Boyle, who was examined as a 
witness for the defendant, that before the 
making of the note in question, the de- 
fendant called on W. B. Hart, to collect of 
him a bill that he owed to defendant, that 
on such occasion Hart said to defendant, 
“ You must be short of money ;” that de- 
fendant replied, ‘‘ I am ;” that Hart there- 
upon said, if defendant would draw up two 
notes he (Hart) would raise the money on 
those notes ; that the note in suit was there- 
upon drawn up by Boyle and left with 
Hart to obtain the money upon it. That 
defendant subsequently called on Hart, 
who put him off from time to time, and 
told Boyle to make excuses for his (Hart’s) 
not raising the money, that defendant was 
never paid any thing for this note; and that 
Oakley, the endorser of the note, was noto- 
riously a bankrupt at the time of the trans- 
action. 

This evidence was objected to by the 

















plaintiff on the grcund that he had not 
sufficient notice of the defence. The de. 
fendants’ counsel thereupon offered to 
prove that Oakley knew, or had reason to 
know, that Hart was in the habit of ob. 
taining notes in the same manner as this 
note was obtained ; that Hart had obtained 
notes and was in the habit of obtainin 

notes for a particular purpose, and fraudu- 
lently perverting them to other and differ. 
ent purposes; that he (Oakley) had fre. 
quently declared in the presence of Boyle, 
that Hart was a scoundrel and a swindler, 
and that said Oakley knew, or had reason 
to know, that the said note was negotiated 
fraudulently, or fraudulently obtained by 
the defendant or by false pretences. The 
counsel for the plaintiff objected to this 
testimony, which objection the court sus- 
tained. The cause was then submitted, 
and the learned judge charged the jury, 
that the presumptions of law in this case 
were in favor of the plaintiff being a Lona 
jide holder of the note, and that the de- 
fendant had not shown sufficient to put 
the plaintiff to proof of the manner in 
which he came by it. The jury found a 
verdict for the plaintiff of $114 70.. Mo- 
tion was now made to set aside the ver- 
dict on a case made, with liberty to either 
party to turn the same into a bill of ex- 
ceptions, 

T. E. Tomlinson, for the defendant.— 
The notice was not nugatory. ‘The law 
only suggests that reasonable notice should 
be given, so that the plaintiff may be aware 
of the defence. The plaintiff in this case 
had two months’ notice. The witness, 
Boyle, proves that the note was fraudulent- 
ly obtained, and fraudulently perverted ; 
that there was fraud in the inception. Un- 
der this proof and the notice, the plaintiff 
should have proved that he came honestly 
by the note. The testimony in relation 
to Oakley, was erroneously ruled out; it 
was evidence impairing the good faith of 
the transaction. The learned judge erred 
in his charge. 

Anderson and Raymond, contra.—The 
mere possession by the plaintiff of the ne- 
gotiable note in controversy is prima facie 
evidence of his ownership; that he gave 
full value for it; that he received it before 
its maturity, and that he holds it Zona fide, 
and without notice of any equities between 
the original parties. Without notice ser- 
ved with the plea, requiring. him so to do, 


the plaintiff will in no case (except that of 
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a fraudulent holding)*be bound to prove 
that he is a bona fide holder. In the pre- 
sent case the defendant has produced no 
roof to impugn the plaintiff’s title to 
the note. They cited i Hall, 213 ; 2 Camp. 
592; Swift v. Syren, 16 Pet. R. 1. 
Cur ad. vult. 
Utsnoerrer, J.—The judge on the 
trial ruled out some evidence offered by 
the defendant, and the two questions pre- 
sented on the defendant’s motion for a 
new trial, relate to the sufficiency of the 
notice of defence; and to the sufficiency 
of the ¢estimony as given and offered. 
First. Under the general issue the 
defendant may show any defence proving 
that the plaintiff never had a good cause 
of action; but I think the defendant’s 
notice was sufficient under the case in 
3 Hill, 255. It could not have been a 
surprise on the plaintiff, who it was 
admitted on this argument was ready to 
give proof of his title or dona fides, but 
considered that he was not bound so todo. 
Secono. I think the evidence given 
and that offered, was sufficient to requre 
the plaintiff to prove his innocent owner- 
ship. A mere failure of consideration is 
not sufficient to cast upon the plaintiff the 
duty of proving his title. But when the 
defendant proved that the note had been 
made to raise money, that it was put in 
the hands of a debtor of the maker, who 
artfully obtained it upon the pretence of 
raising the money, but who never re- 
turned the money or note, and when the 
defendant offered to prove that the en- 
dorser to whom the note was first passed 
knew of the fraudulent character of the 
man from whom he received it, then 
the plaintiff, if such proof had been ad- 
mitted, must have proved on his part that 
he bought the note before it fell due in 
good faith, or he must have failed in his 
suit. Where the parties to a note re- 
ceived no consideration fr it, and the 
fraud is presumptively made out, the 
plaintiff must rheet such defence by pro- 
ving his honest ownersbip, or the payment 
of the note cannot be enforced. Where 
there is a mere failure of consideration, 
the rule may be different, and in sucha 
case the defendants may be bound to im- 
peach the plaintiff’s title, but where the 
defendants have been defrauded of their 
note, then there the plaintiff must prove, 
his title or failin his suit. My clear im- 


pression’ is, that the notice was sufficient 
12 




















of this defence under the circumstances 
of the case, and that the evidence given 
and offered, would have made out the de- 
fence, and cast upon the plaintiff the 
duty of proving his title. The rejection 
of the testimony was therefore erroneous, 
and a new trial ought to be ordered with 
costs to abide the event. This is the 
general disposition of the question of 
costs in such cases, and I can see no 
reason why the defendants can ask a dif- 
ferent rule to be applied to this case. 

The objection that the notice of defence 
was not served with the plea, but long af- 
terwards, is not entitled to favor. The 
plaintiff ought to have returned the notice 
if he wished to treat itas a nullity. This 
is the rule applicable to such cases, and it 
is not proper for the party to retain a no- 
tice or pleading and raise the objection as 
to its validity at the trial. But apart from 
this rule it is clear that the defence was an 
entire failure of consideration, which was 
available without notice. Gr. Pr. 232. 

Inerauam, J.—F rst. I do not think it 
material to decide whether the notice was 
sufficient to admit of the defence stated in 
it, even if such defence was not admissi- 
ble under the general issue, because the 
notice was not served with the plea, and 
was therefore a nullity. The R. S., vol. 
2, 277, which authorizes a notice of spe- 
cial matter, requires that it should be served 
with the plea after issue joined ; if the de- 
fendant wislies to add to his notice of spe- 
cial matter, or serve a new notice, he can 
only do so on an application to the court. 

Seconp. This evitlence, however, was 
admissible under the general issue. The 
testimony shows that the notes were ob- 
tained by Hart from the defendant, in 
order to raise money upon them for the 
defendant, and that the proceeds never 
were given to the defendant. As between 
him and Hart this was undoubtedly frau- 
dulent, if Hart ever got them discounted, 
and if he did not get them discounted, then 
they were passed away. In either event 
the testimony was sufficient to impose upon 
the plaintiff the onus of showing that he 
had paid a valuable consideration for the 
note. 

Tuirp. I rather think that the evidence 
offered in regard to Oakley, that he knew 
the note had been fraudulently obtained, 
was properly excluded in the then state of 
the testimony as being irrelevant. The 
question was not whether Oakley knew it 








90 THE NEW-YORK LEGAL OBSERVER. 








White v. Sherman. 





or not, but whether it was a fact that the 
note had been fraudulently obtained from 
Disbrow. [If an attempt had been made 
to show Oakley to be a bona fide holder, 
then the testimony offered should have been 
received, but until then it was perfectly 
immaterial. 

Fourtns. The rule which throws upon 
the plaintiff the necessity of showing him- 
self to be a bona fide holder, is fully stated 
by the chancellor, in Maton v. Rogers, (14 
Wend. 581; see also, 16 Wend. 661; 5 
Wend.261, 494; 23 Wend. 211.) And asthe 
judge erred in saying to the jury, that the 
defendant had not stated sufficient to put 
the plaintiff to the proof of the manner in 
which he came by the note, a new trial 
must be ordered; the costs in such cases 
always abide the event. 

Ineuis, J—The arguments of counsel 
in this case, on the trial, were principally 
directed to the point, whether or not the 
defence offered by the defendant was avail- 
able under the notice which he had given 
subsequently to the service of the plea. I 
thought the notice was not served in time, 
and my attention was not much directed to 
the question of the admissibility of the 
defence under the general issue. I am 
satisfied that such a defence was available 
in that form, and therefore think there 
should be a new trial. 

New trial granted, costs to abide the 
event. 


Wuire y. Suerman.— May 13, 1843. 


DEMURRER TO SPECIAL PLEA. 


To a declaration on a promissory note containing 
the usual money counts, with a copy of the 
note indorsed thereon, the defendant pleaded : 
1, The general issue. 2. Special plea to pro- 
mises that plaintiff proposed to assign to him a 
certificate of purchase of real estate for two notes, 
one being that now in suit, and that although de- 
fendant performed his part having accepted the 


= proposition, plaintiff did not perform. 


is part, and gave no consideration for the note 
‘in the said declaration mentioned :’ Held, that 
the special plea was bad on demurrer. 

Where the declaration contains the ordinary money 
counts under the statute, the defendant cannot 
plead a special plea to the note, a copy of which 
is endorsed on the declaration, inasmuch as it 
forms no part of the pleading. 


Assumpsit. The declaration contained 
the usual money counts, and a copy of a 
promissory note endorsed thereon. Pleas: 








Say 


First, General issue. Second, that at or 
before the making of and entering into 
the said promises, &c., in said declaration 
mentioned, the said plaintiff owning, &c.,, 
acertain certificate of sale upon a cer- 
tain judgment against the real estate of 
one David A. Sherman, proposed, &c., to 
defendant, if he would give his two seve- 
ral promissory notes, one of which should 
be payable in three months, &c., being 
the promissory note in suit, &c., with in- 
terest, the said plaintiff would sell, &c., to 
said defendant, his certificate of sale, and 
his interest therein. 

Special demurrer. That the second 
plea amounts to the general issue, and 
that said second plea is not a plea to 
plaintiff’s declaration, and is no answer 
to said declaration, but is a plea to the pro- 
missory note, a copy of which is given 
with said declaration. 

A. M. Burt, for plaintiff, in support of 
the demurrer. The demurrer is well 
taken, inasmuch as the defendant’s second 
plea is a plea to the promissory note set 
forth in the notice attached to the de- 
claration, and not to the declaration, (2 
Hill, 142; 19 Wend. 226-7,) and it is 
also well taken inasmuch as the first plea 
amounts to the general issue. The gist 
of the plea is, that before or at the time 
of making the supposed promises in the 
declaration a promissory note was given, 
which is void tor want of consideration, 
The special plea must admit the contract 
stated in the declaration to have been 
made, and by way of avoidance show that 
it is not binding. This does not, and is 
therefore bad. (1 CAzt. Plead., 420 and 
443,5 Am. from 4 Lond. ed. of 1828, 1 
Chit. 455.) The plea sets up matter 
which could be given in evidence under 
the general issue, (1 Chzt. 419,) and is 
bad on special demurrer. It is not con- 
formable to the counts of the declaration. 
It assumes to answer the declaration, but 
sets up in answer a failure of considera- 
tion of a note not mentioned in the de- 
claration, and it does not confess or admit 
the fact in the declaration. The giving of a 
promissory note is not an answer to the 
common counts, and a plea to that effect is 
bad on general demurrer. (8 Cowen, 77). 
He also cited 1 Chit. 451-3-5. 

Peter Van Antwerp, for defendant, con- 
tra. The plaintiff demurs generally, and 


/ assigns two special causes. , Kr learned 


counsel here stated them.] A special 
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plea setting up matter beyond a simple 
denial of what the plaintiff under the 
general issue would be bound, in the first 
instance, to prove, is not bad as amount- 
ing to the general issue, even though the 
matter would be evidence without being 

leaded. (Hollister and another v. Ban- 
der, 1 Hill. 150.) This principle, 1 think, 
disposes of the demurrer in the present 
cause, even supposing the second plea 
to be covered by the plea of the general 
issue which precedes it. The plaintiff 
certainly ought not to complain if after a 
plea of the general issue the defendant 
explains or apprizes him of the particu- 
lar matter of his defence by adding a 
second plea specifying his defence, which 
might have been given under the gene- 
ral issue. A demurrer on that account is 
purely technical, and ought not to be 
sustained, and with a view to establish « 
more liberal and practical mode of plead- 
ing, the Supreme Court have so held in 
the case already cited. As to the second 
plea being an answer to the promissory 
note, and not to the declaration, the 
“copy” of the note in this case is an és- 
sential part of the plaintiff’s declaration, as 
will appear by a reference thereto, it be- 
ing given in form of a continuation 
thereof; and also by the act of 1840, 
{Laws of 1840, 333, sec. 17,) et 2s the only 
part of the declaration upon or under 
which the plaintiff can give evidence, and 


the defendant, by that act must either by | 


verified plea or affidavit answer that part 
of the declaration. The rule upon which 
the demurrer is based can now only ap- 


| 





ply to a defendant putting a special plea | 


solely which in fact amounted to no 
more than the general issue. The act of 
1832 (See Laws of 1832, 489, sec. 3) au- 
thorizes the plaintiff to give in evidence 
under the money counts, a promissory 
note or bill of exchange, provided he 
had served a copy of such note or bill 
with the declaration. This was intended 
as a matter solely for the plaintiff’s con- 
venience, and might be, and indeed was, 
always wholly disregarded by the defen- 
dant in his pleadings as making no part of 
the declaration, but by the act of 1840, al- 
ready referred to, whether the plaintiff has 
described the note upon which he seeks to 
recover in his declaration, or annexes a 
copy thereof to the declaration, makes it a 
material and important part thereof for the 


| of defence. 


| 
| 


tinction between the practice of giving a 
notice and copy of note under the act of 
1832, and a copy of the note under the 
act of 1840, is this, that under the former, 
the plaintiff in case he should fail to re- 
cover upon the note, might prove some 
other cause of action, and under the latter, 
Lapprehend he would be precluded from 
such course. This distinction is mani- 
fest from all the decisions on this sub- 
ject, upon which a leading case may be 
found in 19 Wend. 226. The second 
plea in the present case is a direct an- 
swer to the whole declaration, a response 
to all the counts therein, and gives a 
whole history of the promissory note 
which the plaintiff alleges to be his only 
cause Of action, a reason why the plaintiff 
ought not to recover upon either of said 
counts, 

Per Curtam.—The plaintiff’s declara- 
tion is upon the common counts with a 
copy of the note endorsed thereon ac- 
cording to the statute. The defendant 
pleads, first, the general issue: and se- 
cond, a special plea to the promises that 
the plaintiff proposed to assign to him a 
certain certificate of purchase of real es- 
tate for two notes, one being that now 
in suit, and that although the defendant 
performed his part having accepted the 
plaintiff’s proposition, the plaintiff did not 
perform his part, and gave no considera- 
tion whatever for the “ note in the said 
declaration mentioned and set forth.” To 
this plea the plaintiff demurs. It is clear 
that the defence of an entire failure of 
cousideration is good under the general 
issue (Gr. Pr. 232) even without a notice 
The defendant’s plea in its 
conclusion does not avoid the difficulties 
created by the decisions in 19 Wend. 
226-7, and 2 Hill, 124. If the defence 
was not allowable in those cases, there is 
no good reason for permitting it in the 
presentaction. The declaration being on 
the money counts under the statute, the 
defendant cannot plead a special plea to 
the note, a copy of which is endorsed on 
the declaration, because it forms no part 
of the pleading. Without entering upon 
a consideration of the reasons four this rule, 


| it is sufficient for us that it exists, and 


that it in nowise affects the substantial 
rights of the defendant. He can make 
his defence under the general issue, or he 
may give a notice of the defence. Where 


defendant to answer. The important dis- | his rights are thus ,preserved, he cannot 
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complain of any rule that precludes spe- | ant had purchased at an auction conducted 
cial pleading connected with the general | by the plaintiff, and which articles, accord- 
issue. As I donot think the defendant’s ing to the conditions of sale, the defendant 
distinction in support of his plea as well | was to have removed on Saturday, the 5th 
founded, the plaintiff is entitled to judg- | June, 1841; he had not done so, and they 
ment on the demurrer. If the defendant | had been resold in pursuance of those 
wishes to amend or withdraw the plea, | conditions, and upon that resale there was 
and substitute notice, he may do so with- | a loss to the amount of the damages sought 
out payment of casts, because the defect is | to be recovered. The declaration set out 
only in the concluding part of the plea,and | the exposing to sale by auction, and that 
is not one of the special causes of de- | the goods were specificially described ina 
murrer. certain catalogue subject to certain condi- 

Judgment accordingly. tions of sale, which were as follows: 
“Thirdly. The purchasers are to pay down 
immediately a deposit of 5s. in the pound, 
in part payment for each lot ; each deposit 
to be applicable to any lot purchased ; and 
to give in their name and place of abode, 
if required ; in default of which the lot or 


Before the Right Honorable Sir N. C. lots sO. purchased, to be immediately put 
Trnpat, C. J., and Judges Courman, | up again and resold. Fourthly. The lots 





COURT OF COMMON PLEAS. 


Erskine, Mavis, and Creswe tt. must be taken away with all faults, imper- 
‘ fections, or errors of description, at the 
Periir v. Mitcuerr.— Nov. 14, 1842. purcheser’s expense, on Saturday the 5th 


instant, after the sale; and the remainder 
of the purchase money to be paid before 
the delivery. Fifthly. The warehouse- 
room and expenses of removal will be 
charged on all lots left uncleared after the 
time specified, until such lots are taken 
‘The conditions of sale at an auction were, among ony re-sold. Lastly. Upon failure of 
others, that the payment should be before delivery, complying with any of the above condi- 
and rap the pt — : be an away py a | tions, the deposit money shall be forfeited, 
certain day, or else that the auctioneers might re- ‘ ae . 
sell them. The public had two days to inspect the the lots uncleared within the time afore- 
goods before the sale. A. made considerable pur- | said shall be re-sold by public or private 
chases at the sale, and the goods were leftin the | sale, and the deficiency (if any) by such 
auctioneer’s ware-rooms till the time specified for deal iow lh oll ahem 
clearing them away. At that time A. insisted on | S€CONd sale, together with all charges at- 
measuring the goods before he paid for them, but | tending the same, shall be made gvod by 
his right to do so was not conceded by the auction- | the defaulter or defaulters at this present 
eer, upon wnich he left the goods on the premises, | Pa h 
and they were re-sold at a loss, and he was sued by | sale. At the head of the catalogue was 
the aa yao for soa ier on oo itisan | the following announcement: ‘* Mr. Pettit 
implied condition of law in such sales, that a pur- | . 
chaser shall recover back pro rata for ‘a deficiency | begs to announce that the stock comprised 
in the article which he buys :—but that it is no im- | in this catalogue has been measured, (to 
po a on a may mony = ara : lot is | the yards end,) and will be delivered with 
snocked down to him, to measure it before he pays | : a a ade 
for it, in which respect such a purchase diflers from all faults and errors of description ; the 
a purchase by sample; secondly, that delivery of | purchasers to pay, in addition tothe amount 
the goods means delivery for any purpose, whether | of each Jot, ls. All the small remnants 
to measure them or to take them away, in which | b le a h ‘ di 
sense “delivering the goods” diflers from “clearing | MuSt be cleared at the measure stated In 
away the goods;” thirdly, that as he is by thecondi- | the catalogue.” The declaration wetit on 
tions of sale to pay for the goods purchased before | to state several purchases of linen and 
delivery, and as this delivery means delivery for 
any purpose, whether to measure or otherwise, woollen goods by the defendant ; and that 
therefore should he ae masely to appnanee the a in pursuance of the conditions of the sale, 
ticles, he must pay their price before they be deliv- a i . 
ered to him for this purpose. he ought - have cleared and taken awey 
and paid for the said lots on Saturday, 
Tuts was an action brought to recover | Junedth; yet he did not clear or take away, 


damages for the loss sustained by the re- | OF P@y for the said lots according to the 
sale of certain articles which the defend- | Conditions aforesaid, and the announee- 
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ment affixed to the catalogue; and that 
the plaintiff, in pursuance of those condi- 


tions, re-sold the goods so remaining un- | 


cleared and unpaid for, and thereby incur- 
red the loss in the declaration mentioned. 
Special plea, (third,) as far as related to 


the not clearing or taking away or paying | 


for the several lots, the defendant says, 
that the same were put up to sale subject 
to certain other conditions of sale, besides 
those in the declaration mentioned ; name- 
ly, that the purchasers of each lot should 


be entitled to zxspect and examine the lots ' 


for the purpose of ascertaining whether 
the same was of proper quantity and qual- 
ity and description according to the con- 
tract of sale, before he should take away 
or pay for the same according to the said 
conditions; and that he should not be 
bound to take away or pay for the same 


without being allowed a reasonable time | 


and opportunity for such inspection; that 
the defendant became purchaser, and on 
the 5th June, he requested the plaintiff to 
permit him to examiue and inspect the 
several lots, before he should take them 
away or pay for the same respectively, but 
the plaintiff refused, &c., so the defendant 
suffered the lotsto remain. Further plea, 
(fourth,) that the lots were purchased un- 
der another condition, also, viz: that the 
plaintiff should be entitled to measure the 
lots for the purpose of ascertaining whe- 
ther the same were of proper quantity, 
&c., same as in the former plea. Replica- 
tion to both these pleas, that the goods were 
not put up to auction subject to the con- 
ditions in the pleas mentioned, nor to any 
other conditions than those set out in the 
declaration, The goods were sold at auc- 
tion, as detailed in the pleadings, and were 
left by the buyer till the next day in the 
warehouse of the auctioneer. The buyer 
then sent his assistant for them who de- 
manded the goods before the arrival of 
his principal, that he might measure them ; 
the auctioneer’s clerk gave him a ticket to 
the keeper of the warehouse for their de- 
livery, but he was told, that it was not 
usual to deliver the goods till the money 
was paid ; and he was referred to the rules 
above stated. Mr. Mitchell, the buyer, 
came afterwards, and made the same de- 
mand, but he also was refused. He after- 
wards called with his assistant, and pro- 
duced the money to pay for the goods, upon 
which the plaintiff's clerk gave another 
order to the porter to fetch them from a 





back-room, but as he would not allow them 
to be measured by the defendant before 
payment, they were left. There was con- 
flicting evidence of the practice of the 
trade on this point, exclusive of the con- 
struction which the law would put upon 
the conditions of sale. Some witnesses 
said they had always known articles such 
as those sold at this auction to be measured 
before they were paid for, and others said 
it was only done of favor, and was never 
conceded to the purchaser of right. All 
separate pieces of goods, the length of 
which did not measure one yard, were 
considered to be small remnants, according 
to the notification in the catalogue, and 
they were to be “‘ cleared” at the measure- 
ment stated in the catalogue. ‘The ques- 
tion raised at the trial, and reserved for 
the court above, was as to the construction 
of the conditions of sale: first, in law; 
and secondly, upon the weight of the evi- 
dence of particular custom. The trial was 
had before Erskine, J., at Westminster, in 
June, 1842, and a verdict was returned 
generally for the plaintiff. A rule zzsi to 
enter a verdict for the defendant, or to 
have a new trial, was granted, and cause 
was shown against it this day by 

Talfourd, Serjt., (Compton was with 
him,) for the plaintiff. The first question 
is as to the condition that the purchaser 
after the sale shall inspect and measure the 
goods before he pays for them. [Erskine, 
J.—The point raised at the trial was, whe- 
ther the conditions in the third and fourth 
pleas were such as the law would imply. 
I thought that question had better be re- 
served, because a further question might 
arise, whether the plaintiff could prove 
that those conditions were in accordance 
with the facts. [T%ndal, C. J—Neither 
party seems to doubt the right to measure ; 
the only question is, whether the buyer 
must not pay the money first.] All the 
conditions are set out in the printed mat- 
ter which precedes the catalogue. Among 
others, there is this, the lots are to be taken 
away the next day, and the whole is to be 
paid for before delivery; and the fact was, 
that the defendant made default in not 
paying on delivery. As to custom or con- 
venience of trade, the most proper person 
to measure is the auctioneer; he is a mid- 
dle man, and has no interest at all except 
the payment of his commission; if his 
measurement be too great, the money may 
be recovered back ; and he has no interest 
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to under-measure ; besides this, the goods 
are on view before the sale for two days. 
The catalogue says the goods are to be 
valued at so much per yard, not so much 
per piece ; and on that condition, and ac- 
cording to that rate, the defendant has al- 
ready paid his deposit, so that he cannot 
now object that he wants to measure the 
articles before he pays the rest of the pur- 
chase money. If the measurement be 
not according to the catalague, he has his 
remedy by cross action. Then for the 
delivery ; it has been ruled, that a written 
order given by the seller of goods to the 
buyer, directing the person in whose care 
the goods are to deliver them to the buyer, 
is a sufficient delivery within the statute, 
if the person to whom it is directed accept 
the offer for delivery, and assent to hold 
the goods as the agent of the buyer. 


(Searle v. Keeves, 2 Esp. 5983; Bental v. | 


Burn, 3 B. & C. 426.) The reason why 
the purchaser may not measure the goods 
before payment is, that it is at the peril of 
the person selling to deliver the particular 
lot sold. He is responsible for any fraud 
in the lots, and he is bound to give to the 
purchaser what the purchaser has bought. 
He then adduced instances of the sale of 
plate, wine, &c. Suppose wine were put 
up for sale in bins, at so much per dozen, 
the purchaser might as well claim to taste 
the wine in every bottle before he paid for 
it, as to measure every piece of these goods. 
On the other point they must make out that 
the evidence showed a custom so binding, 
that the court must, of necessity, send the 
case down again. In Smith.v. Wilson, (3 
B. & Adol. 728,) evidence was admitted of 
a custom varying a contract. There was 
a lease, inter alia, of a rabbit warren, and 
the lessee covenanted, that, at the expira- 
tion of the time, he would leave on the 
warren 10,000 rabbits, tne lessor paying 
for them 60/. per thousand. It was held in 
an action by the lessee against the lessor 
for refusing to pay for the rabbits left at 
the end of the term, that parol evidence 
was admissible to show, that, by the cus- 
tom of the country where the lease was 
made, the word thousand, as applied to 
rabbits, meant one hundred dozen. But 
here the only evidence given of a custom 
is the evidence of buyers at sales, but 
none of auctioneers or their clerks, who 
ought to know by far the best of their cus- 
toms of sales. They might as well advance, 
that it is not the custom to pay the deposit 


at the time of the sale. There was evi- 
dence to show that sometimes the party 
took the goods home to méasure them be- 
fore payment. Can that be called a cus. 
| tom? They sometimes paid by cheque; 
can there be a custom to pay cheques? 
The great body of the evidence was strong 
| on the side of the plaintiff, and the jury 
| have decided upon it. 
Bompas and Channel, Serjts., (Miller 
| was with them,) for the defendant, coutra, 
Our third and fourth pleas may be main- 
_ tained : first, by construction of law; and, 
secondly, by the terms of the contract it 
_ self, and the usage of trade thereupon; 
our third plea claims a right to examine 
| the goods to see whether they be of a quan- 
tity and quality accordant with the contract, 
If aman buy a bin of wine, as was instan- 
_ced, he has a right to see that the bin is 
such as it is advertised. He has a right to 
see the various articles which are within his 
contract. In Lorymer v. Smith, (1 B. & 
C.1,) it was !aid down by Abbott, C. J., 
| that the purchaser by sample has a right to 
| inspect the whole in bulk at any proper 
| and convenient time; and, if the seller 
_ refuses to show it, may rescind the contract. 


| Then, as to the delivery and acceptance, it 


was held, in Howe v. Palmer, (3 B. & A. 
| 321,) that where the defendant bought of 
| the plaintiff’s agent twelve bushels of tares, 
| (part of a large quantity in bulk,) and the 
agent measured the twelve bushels, and set 
them apart for the vendee, to remain till 
| called for, this was no acceptance. Then, 
| can an auctioneer’s duties make his liabili- 
ties to vary from those of other men ? What 
is said on the other side ia, in effect, that 
it is a rule of law that a dishonest auction- 
eer may keep a purchaser off from inspect- 
ing his purchase until it is paid for. With 
respect to the evidence of the clearing. 
That evidence was, that clearing meant 
paying for the articles and taking them 
away ; but by the terms of the catalogue, 
all small remnants are to be “cleared” at 
the measurement in the catalogue. Now, 
it is a maxim of law, that expressio unius 
est exclusio alterius. The large pieces 
of goods therefore are not to be taken 
away without measuring. Then for the 
“delivery” mentioned in the catalogue. 
Delivery, must mean, final delivery ; for, 
suppose the goods are put upon the coun- 
ter to be measured, it cannot be said that 
that is a delivery of them to the buyer. 








Delivery, here, is such a delivery as shal! 
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3Vi- vest the absolute right in the party pur-| bulk. Those cases therefore cannot ap- 
ty chasing. Suppose a man were to go toan ply here. This is the case of the sale 
be- auction, intending to steal the goods there of a certain definite and measured quan- 
Use sold, and were to ask to look at some arti- | tity, and the measurement is part of the 
ue; cle and run away with it, such delivery to | description of the article sold, and the 
es? him could not be called, in the sense used | purchaser has two days to inspect the 
ong in the catalogue, a delivery of the goods. | goods before the sale. If the law is call- 
ury In short, if the buyer is not bound to take | ed upon to impose a construction upon a 

by the measurement in the catalogue, he | contract, we must see on which side the 
ller has a right to have the goods measured ; | inconvenience would lie; and I think that 
tra. for, first, by the general rule of law, a per- | the measuring of the goods by the auc- 
ain- son has a right to inspect his purchase and | tioneer, who. is a third party or middle 
nd, see what it is before it is delivered; and, | man, is:the most convenient for both sides. 
: ite secondly, as he is not to be bound by the | Here is a sale of 488 lots, as it appears, 
mn measurement in the catalogue, he has a | and there would be great inconvenience 
‘ine right to have that ascertained by which he | should every purchaser insist upon mea- 
ane isbound. [ Tindal, C. J—Here the buyer | suring the articles; and besides, there is 
act, at the auction has two days to inspect the | much more inconvenience that the auc- 
an- goods before the auction takes place.| As | tioneer should trust unknown purchasers 
1 is to the other part, the question of the new | with the measuring of goods, than that 
t to trial. Their verdict was not supported by | the purchasers should trust the auctioneer 
his evidence. They called auctioneers, we | with the money, seeing that the auc- 
& ealled none. Some of the witnesses said | tioneer is aknown man. But it appears 
J, it was the custom sometimes to take the | by looking at the condition, that to 
t to goods home to measure. None denied | imply such a condition as that con- 
per that the purchasers did not sometimes | tended for, would be to alter the contract. 
ler measure them before payment, and no | The money isto be paid. “ before deli- 
act. application for such measuring was ever | very,” and “delivery,” according to the 
s, it refused, as it appeared. It is admitted | evidence, is the handing a delivery or- 
A. that we have a right to deduct any sum | der to the purchaser, which he takes to 
t of for short measurement; and if that be so, | the porter. That “delivery” does not 
res, can it be unreasonable that the custom | mean taking away, is evidenced from the 
the should also be, that we should ascertain | announcement at the head of the cata- 
set the quantity first, and afterwards pay for | logue, where it said, “ the stock com- 
till it? They meet this merely by saying | prised will be delivered,” and “ the small 
1en, that such previous measurement would be | remnants must be cleared.” There are 
bili- inconvenient to the auctioneer. three things here to be done—the pay- 
That Tinpat, C. J.—One ground. on which | ment, the delivery, and the clearing away, 
that it is contended that this rule should be | and they are placed in this order in the 
ion- made absolute is, that certain construc- catalogue. As to the second point,—that 
ect: tions are to be applied by law upon the | on the evidence certain customs have been 
Vith circumstances of this sale ; and, secondly, | spoken of; but the conditions of sale have 
ing. that the constructions are to be implied | not been shown in those particular in- 
pant from the conditions of sale themselves. | stances, nor has it been shown that the 
hem Those conditions are mentioned in the | measuring was not considered as a favor, 
rue, third and fourth pleas. I cannot, in the | instead of being demanded as a right. 
” ot first place, say that the law will imply | The rule must be discharged. 
‘ow, those constructions. The point is; whe-| Cotrman, J—Iam of the same opinion. 
nius ther the right to examine it before pay- | The auctioneer here is a middle-man 
ces ment of the purchase money or after it? | between the seller on one side and the 
ken For it is not disputed, that if the money | public op the other, who may at their 
the be put into the hands of the auctioneer, | pleasure, go into the sale room, and upon 
“ae. and there is a deficiency in the goods, | bidding have the property vested in them; 
for, the purchaser is entitled to a return. | and it is much more convenient that the 
nun- The cases which have been cited on be- | auctioneer, as such middle-man, should 
that half of the defendant are cases of the sale | have the measuring of the articles sold. 
yer: by sample of the goods taken from the | Then, looking to the fourth condition, 
shall! 
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that means, as appears to me, that not- 
withstanding all faults, the buyer cannot 
get rid of his bargain ; but by no means, 
that he cannot have a deduction if the 
article should turn out not to be such as 
is bargained for. There is an implied 
condition that the purchaser shall not be 
bound as to the quantity of the goods by 
the figures in the catalogue, except as 
to the remnants; but I cannot see that 
that raises any implied condition as to 
the payment before or after delivery ; 
and ‘‘ before delivery’ means before the 
commencement of the delivery. For the 
other point, of a new trial, juries are not 
much predispossessed in favor of auc- 
tioneers, and yet they found a verdict for 
the auctioneer in this case. I think there 
should be no new trial. 

Erskine, J.—I am of the same opi- 
nion. By the last condition “clearing” 
means “taking away.” Now had the 
fourth condition been “ payment before 
clearing,” the argument for the defendant 


might have been good, but that condition | 


is payment before “delivery,” as if to 
mark the difference. Then as to the 
new trial, all the witnesses proved that 
they had sometimes taken home goods to 
measure them before payment; but this 
could never be a custom; and the evi- 
dence to establish the other custom was 
not stronger than this. 

Mauvte, J.—Lam of the same opinion. 
This is a sale of a marked quantity of 
goods for an ascertained price. The goods 
are bought on the terms of the conditions 
of sale, and on such other conditions as 
the law will imply. The defendant says 
that it is either implied by law or proved 
by evidence, that such conditions existed 
as those stated in the third and fourth 
pleas. Now, respecting these conditions, 
he does not say that he is entitled to in- 
spect the goods that he may refuse them, 
but merely that he may claim compensa- 
tion for any deficiency. Suppose the words 
“ before delivery” had not been there, 
even then the payment and delivery 
must have been contemporaneous, and the 
plaintiff would not be bound to deliver 
before the money was tendered. A deli- 
very for the purpose of measuring is a 
delivery, and he must pay before that 
when the article is knocked down at the 
auction room, it belongs to the purchaser, 
and as soon as itis put into his hands af- 














terwards, for any purpose, it is delivered 
to him, and the lien is gone. Suppose it 
were not so, it would be a strange thing to 
say, that a man is in possession of pro. 
perty which is his own by the conditions 
of sale, and yet that property is not deli- 
vered to him, and that there is still a lien 
upon itin any oneelse. The lien, at any 
rate, could not be enforced, except by ar. 
resting the man or forcing the goods from 
him. And it is clearly the meaning from the 
conditions of sale, that before ‘ delivery” 
means delivery even for the purpose of 
measurement, because as to the small 
remnants it is not contended that putting 
them into the hands of the purchaser igs 
not a delivery of them. The thing which 
was the buyer’s property before is in his 
possession now ; the vendor has nothing to 
do with it further, but by the custom of 
the trade, the purchaser having an oppor- 
tunity of measuring it after the delivery, 
and before he removes it, he has then and 
then only aright to some return, should 
the goods not be according to the condi- 
tions of the sale; and it seems to me to 
be a reasonable way of conducting bu- 
siness. “The rule must be refused. 
Rule refused. 
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Lord Kenyon and Sheridan.—Some one having 
pointed out to Sheridan that Lord Kenyon had 
fallen asleep during the performance of Pizarro, at 
the time Rolla was addressing the Peruvian soldiers, 
Sheridan, to conceal his mortification, exclaimed, 
* Poor man ! he fancied he was sitting on the bench.” 


_— 


On the Thursday preceding Good Friday, Sir 
Edward Sugden, who was the leader of the Chan- 
cery bar in England, asked Chancellor Brougham, 
whether he intended to hold his ccurt on Good 
Friday. Brougham replied that he did not; the only 
judge, he observed, within his recollection, who pre- 
sided on that day, was Pontius Pilate. 


The abbot of St. Germain was bound to send year: 
ly a present of a pig’s head to the hangman, which a 
monk was obliged to carry on his own. This rent 
was paid yearly at the feast of St. Vincent, the patron 
of the Benedictines. On that day the executioner 
took precedency in the procession of the monks. 








